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; " AUd 2 8 . 20QB 



In rb Application 

OF: GEWEttRETAL* 

Serial No. 10/616,950 
Filed: July 11,2003 

For: Fungicidal Use 



Honorable Commissioner 

for Patents 
RO. Box 1450 
Alexaikiria, VA 223X3-1450 

Sin 



Docket Nd^ 
Group Art Unto 



1616 



EXAMINER: 



Sabha N. QA23 



X b*retty certify vfcfcat . this . cbrtfeepbhd*ac* ir :balag ; . 
facaiaile traruwfcit&»d on -ehe dat* indicated below bo 
CGfli»ij5aiort*x of Patents &od TctOaamrka , . AleuanOrta ; «■' 

Extension No. \- • 

or is' being <jh»po»i«edm-th'i«« <T&Ifc«i jSfertb£'^P&B&l*. 
service with wfficientr poatag* first <jlaria: ; iwiiv • 
in an envelope &<*dr***od to Co»misc£on*r fox taten'tis" 




1 . □ NOTICE OF APPEAL: Applicaait hereby appeals to the Board of Appeals : :tt^ : ^ : Ot^^^sa^ 

zLz-, of the Primary Examiner finally rejecting Claims -/- . : . /.V 

2. H BRIEF ON APPEAL in this application is transmitted herewith. 

□ Applicants hereby request 'an Oral Hearing. !"'•'?*> • 

3. B Applicants hereby request entry of their timely reply dated June28, 20m/ foTjmrpGs^<kspp^ ^ 

4. □ Applicants hereby pe*iti6n for a month extension of time under 37 G.F.R §l.l^a). : : : 

O A petition for a -/- month extension of rime including the requisite fee of : -r/^ has b^Sjiibmttt^d 
along with the reply tinder 37 C.F.R. §1.116 dated . 

5. IS The following fee(s) in the total amount of -8S9fr.0fr- is(are) paid herewith by ci^ <^^orin 

FTO-203S enclosed): 

B The&g&Mfee required under 37 CJF.R. §41.20(bX2). . " 

□ The -fc^ fee required urider 37 C.F.R. §4L20(bX 3 )- 

□ The .^feer^uired under 37 CER. {1.17(a). 

□ A fee is not required (Fee paid in prior appeal)! ~\ * 

6. IS The Commissioner is hereby authcnized to charge any fi^ wh 

over payment, to Deposit Account No. 14.1437. A duplicate copy of this sheet is attached: 
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1300 Eye Street, N.W. 
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in an envelope • addressed .tp. Cc0tt£ftsiona* <*or Patent*- 
and TTfldem^rlcg, ^eyrnMrt»^a;2 23l3-ftgflo. : 
on 1 * — ' ■ '— ' 



Honorable Commissioner 
for Patents 
P.O. Box 1450 
Alexandria, VA 22313-1450 




Brief on Appear under 37 PER- Utxt 



Sir: 



This is an appeal from the Examiner rejectioa of Claims 1, 2, 4 m$ 5> i 
Claims 1, 2, 4 and 5 are currently pending. 



28;2006/ 
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Real Party in Interest 

The real party in interest is BASF AktiengeseUscbaft, 67056 Ludwilgsnafen, derntany- ; 

Related Ap peals and Intcrfrrfmcps 

To the best of the undersigned 's knowledge, there are no related appeals or interferences within 
the meaning of 37 C.F.R. §41.37(c)(lXii). 

Status of the Claims 

Claims 1, 2, 4 and 5 are currently pending in the application. A copy of these claims isfoimd 
in the attached Appendix. The current status of those claims is as follows: • : 

- Qairhs 1, 2, 4 and 5 Stand rejected; ./.: 

- Claim 3 was canceled in a preliminary amendment submitted upon filing of the application; 
No C3aim(s) stand(s) allowed; 

No Claim(s) stand(s) objected to; and 
No Claim(s) stand(s) withdrawn from consideration. 
A copy of the claims currently pending in me application is provided in Appendix I of this p^: 

Status of the Ambnpmbnts 

Claim 1 was amended in appellants' reply under 37 CF.R. §1,111 dated June 10^ 2005iN6 
further amendments have been filed in this application subsequent to the lejecnbn dated Februa*y 
28,2006. • ! J-:V; 

S ummary Of toe Claimed Subject Matter 

Appellants' invention relates to a method for controlling eye spot or stem break in crop^Iahts 
ie. a fungal disease which is caused by the fungus Pseudocet^c^ herpotrichoides. The fungus 
PseiidMercosporella herpotrichoides is a plant pathogen which grows primarily in the plant tissue,, 1 ) 
ajad the fungal disease affects mainly the stem of the; crop plant; 2 ) 

Appellants* method entails applying to the crop plants an effective amount of *1 
of formula <I) 



1) a page 2/S, lines 23 to 26, of Dr. Stierl's Declaration dated January 1$ 2006. : 

2) C£ page 1, uwiieated.^ 

060828 -2/14* 
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AM20W4© 



OCH* 



Hal 



OMe 



in which 

R represents Ci~Q-alkyl and 

Hal is fluorine, chlorine or bromine. 3 ) 
In particular embodiments of appellants' invention the compound of fofimiia /(I>wy^':k^l^(l•■ :, 
is 5-bdmo-2%6^naethyl-^^ and/or the crop plants to wMch 

the: compound (J) is applied are \vheat and barley plants, 4 ) 

Appellants' method is particular in that the compounds of formula (F) wfiidi are referenced in 
appellants' claims are distinctly better suited to control the fungus than Corresponds^ 
which differ structurally only in that the group represented in formula (I) b^ii is replaced by hydr^ 
gen. 5 ) The distinct advantage of appellants' method was shown in sMe-by-side inve^gations into 
the suitability of the following benzophenone compounds 

O 



0GH3 




OCH3 

Br OMe 
Example 1.1 of 
application Serial No. 10/616.950. 

which yielded the data compiled in the following table: 




Br ofyie 
CompKarat^e Cbmpcbnd 



3enxopbenono Compound 


Application Rate [ppmj 




Example 1*1 


16 




Comparative Compound 


16 :.. 




untreated control 





Accordingly, appellants' method reduced the fimgal attack from 90% of su* tmtr£aied control todrfy^^ 
Compound was employed a;t the same application rate did not even reduce the 'femgal.atte^ ftab; 



3) Cf. Claim I, as well as page 1, indicated lines 4 to 21 and 34 to 39, and page 9, ^teateS linei35> to pa^e 10, 
indicated line 10, of the application. ' " y 

4) Cf. Claims 2, 4 a&d 5, as well as page l f indicated lines 3$ and 39, page 1, iwfceated line 41, topage % indicated 
line 14, and page 9, ind^ V--,: 

5) a.Dr.Stierl J sDeclafationdated JuneO6,2005. s > .v r -- : . \ . 
060525 . -3/14- : . 
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Appellants' method is also particular in that the compounds (£) are distinctly moreeffectree 
in the control of the fungus Pseudocercosporella herpotrichoides than in ire control ofother plaa£ 
pathogens which grow primarily in the plant tissue. 6 ) These particular effects were shown 
by-side investigations interne efifectivity of the compound (I.I) against the fmg^Ps^d^6d^ 
rella hetpotrichoides (PSDCHE PI) and against eight other fungal diseases winch arecauaedby the 
following comparative fungi, all of which also mainly grow in the plant tissue: 



Altemaria solani 


Early blight 


ALTES0 Pi 


Botrytis cinera 


Grey mold 


BOTRCIP1 


Fusarium culmorum 


Culm rot 


FUSACMP1 


Phytophthora jnfestans 


Late blight 


PHYTiNPi 


Plasmppara vittcola 


Grape downy mildew 


PLA^Vl P1 


Pucrinia recondite 


Brown rust 


PUCCRT K1 ; . ; 


Pyricularia aryzae 


Rice blast 


PYRfOR P1 


Pyrenophora teres 


Net blotch 


PYRNTC P1 



When the compound (1.1) was applied in an amount of 250ppm to control of the itmgas Pseudoe^f 
cosporella herpotrichoides in accordance with appellants' method, the fungal attack wis reduced 
from 90% of a control experiment to 0%. However, in the comparative methods in wMcWthe con^ 
pound (I I) was applied in the same amounts to control one of the other fungal diseases, no control 
of the fungi was achieved. 7 ) 



Grounds op 
I. 



n. 



if.JQ be Reviewed 

Whether the Examiner erred finding that the subject matter of appellants' Claims 1, -4 arid 
5 was prima fticie obvious under 35 U.S.C. §103(a) in light of me ttachmg tf Cuttze ei aL 
(US-A«,127,570). 

Whether the Examiner erred finding that the subject matter Of appellants' Qamis 1, ^ 4 and 
5 was unpatentable under me judicially created doctrine of obviousness-type ;< 
in light of Claims 1 to 5 of Sieverding et al. (US-A <,«9M97). 



Arguments 



Vie Examiner's conclusion that the subject matter of dnmdlantt ' Claims I. 2. 4 iiadSwaxaft. 
patentable under ft ILS.C. $l03(a) in lieht of the teaching ofC^ ^ ^^fnrau, foffi^y^- 



6) Cf. Dr. Stierl's Declaration dated January 16, 2006. 

7) Cf. Dr. StierJ 's Declaration dated January 16, 2006, in particular page 7/8: 

060828 _ 4/14 _ 
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sons, deemed to beinenvr. 

of Curtze et al. pertains to certain 2^ydroxybenzo£hej 
afonniiIa(T> 



The teaching w . ^ ^ * 

are represented by a formula (1) 



rnone < 




(1) 



OCH 3 



O-R 4 




Most notably, Curtze etal require that the radical which is ieprese^ed in f 
denote abydrogea atom or a 

ing group "refers to a group which is easily cleaved off without affecting idk 
in the compound. 9 ) That is, the protecting group has to differ, on the one tend; : 
as are present in the OCH3 radicals depicted in formula (1). On the other ! 
has to differ from alkyl radicals Which are represented by R 4 which isani 
group having up to 10 carbon atom^ 10 ) and the { 

alkoxy moieties which are represented by R 2 . 11 ) Since the protective groups represented by 
Curtze et al.'s compounds are to be cleavable without cleaving the other ialfcocafy -gpnoops :^txip£i. 
prcseat in the benzophenoae of formula (1), the moiety R?-0 of Curtze etal/s ffcaiiii^ 
reasonably be deemed to represent a methoxy moiety or an alkoxy moiety having up to 10 *arbdn 
atoms which is optimally substituted. In fact, the teaching of Curtze et at. that t^e ^tec^ gjr<^ 
which is represented by R? be cleavable without cleaving the other alkoxy groups i^^^^^V 
in the benzophenone of formula (1) conveys that alkyl moieties are unsuitodas a^iRaa^H^ti^ 
so that a motivation to replace the hydrogen or the protective group \j$ alkyl is " 
The protective group represented by R 3 of Curtze etaL's formula (l>is cjearl 
alkyl groups. The compounds (I) which are employed in accordance with ;a 
in contrast to the benzophenones (1) of Curtze etal., required tocarry a moiety OR tri ^correspond- 
ing position in whfch R is Ci-d-aikyl. Hence, the compounds which ar^requftedtO; j^«tice ;ihe? 
method disclosed and claimed by appellants are neither within the reaahn ik the bemopheno^s (1); 
of Curfze et at. nor suggested by the referenced teaching- The Examiner ^ibd^at^ : 
CURTZE etaL teaches fungicidal substituted 2-hydn> 

brace the presently clamed invention "„•..[;' "J 



8) Cf. col. i, indicated lines 45 to 67, of US 6,127,570. ' ■ : - ; > V. : .: 

9) Cf. cd. 3, indicated lines 7 to 16, of US 6J27J70: Cf. aisocol. 3> iodicatedlfates*? 50, andc^ 4;fe(^^ 
. lines 44 to 45,, of US 6^12^70. : ^ V 

10) Cfccd^iinftcat^ ■ £ ' i '--> * 

11) Cf/col. i, indict '• ; . 

12) Office action dated Febrt^ ^, 2006, page 5, lines 17 and IS. 
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andthat 13 ) ' 

Instant claims differ from the prior art in claiming a natroM&scbpeof&kp : 
The Exanriner^ respective position is deemed to be in error in light of ^ 
tween ^llants' formula (I) and Curtze etal.'s formula (1). Moreover, ^'i^axi^^C^^^. 
oli specifically conveys that it is desired that the moiety R 3 be cleaved Aviftiout M&cihig alkoxy 
groups in the molecule after the compound has been applied to the plants**) As su^^ic^a^'- 
of Cume etaL cannot be deemed to have motivated a person of ordinary skill ia tfce -artte : ^lace ' 
the hydrogen or the cleavable protective group which is present in the -bi^aso^&i^ 
Ci-C4-aIkyl group Tvhki is mandatory for appellants' formula (I), or by ihg methylwMcbtafc^ the 
requisite position in the compound 5-bromo-2\6-dimethyi-£^ 
none. y. ' • 

The Examiner further argued: 15 ) 

One skilled in the art would have been motivated to prepare a method for contnHting P^dCH 
cerco^porella herpotridioides in crop plants ... because the prior art teaches ffie corat^of^m- 
gus in crop plants through the use of benzophenone derivatives, 
According to Curtze et of,, however, the benzophenones are useful for ccpm>l!mg:^ \ 
especially ascomycetes, inparticular powdery mildew diseas es such as tbx& 
eria (Erysiphe) graminins, Brysipfoe tichoraceaxum, Podosphaete leucxrtrfci^ Uncidila tfpc*- ■ 
tor and the like. 

Dr. Stieri pointed out in his Declaration dated January 16, 20©6, that the^fl6%en§ \viikb Wenu^ ) 
merated by Curtze etaL grow on the leaf sur&ce and not primarily in flje ^^^^t^^3i^\ 
also explained in said Declaration why the effectivity of oik group of benzophenones such as the 
compounds (1) of Curtze et aL against diseases which grow on the surface of the pfarits cann<^*e 
deemed to suggest or imply the general suitability of another group of benzcfAenones, n^tly fhi 
compounds represented by appellants' f<»muk(I),for fbngaldise^es^ 
plant tissue, and that the teaching of Curtze etal. is, therefore, even less i 
method for controlling Pseudocercosporella herpotrichoides in < 
amount of the compounds of appellants' formula (I)* 18 ) 

Obviousness within die meaning of Section 103(a) rec 
teaching or suggestion which would have motivated a person \ 




13) Office action dated February 28, 2006 p page 6, Iincsland2. 

14) CL col 3, indicated lines 17 to 19, of US6,127j79. ■ : ^y ; . 

15) Office action dated February 28, 2006, page 6, lines 3 to 6. V '. 
, 16). Cf. col. 3, indicated line 65, to col. 4, indicated line 1, of US 6J27J70. :.v v 

17) Cf: Dr. Sderl's Declaration dated January 16, 2006, page 2/8, lines 15 to 30. \- 

18) O.Dr .Stierf's^ " 

060928 -6/14- *. ' \'.'- ; P- 
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the applicant has done. 19 ) For obviousness within the meaning of Section 103(a) ft is i 

that the prior art reference teach or suggest all of the elements which characterize the claimed raven-' 
tion. In lightof the foregoing, the teaching of Curtzeet al, cannot reasonably be deemedtom*uya*e ; ; 
a person of ordinary skill in the art to effect the structural changes mtne bejizcphenonecon^^ 
which are necessary to arrive at appellants' formula Q) based on me structures (!) of '<&ui& 'etik 
and can also not be deemed to suggest Or imply any particular properties aftttan^d^vloi^ 
pounds as concerns the control of Pseudocercosporella herpotrichoides. 
The Examiner criticized that 20 ) 

In absence of any critically and/or unexpected results, thepresentfy claimed invention is cm- 
sideredythm..f^sobvuyusto 

The respective criticism: is not deemed to be justified. Appellants have, on the one band, shown that 
the method as claimed is distinctly and unexpectedly more successful than a c<mpvative ^Imod 
in which a hydrogen-substituted benzophenone (1) according to the teaching ; of : Curtz#et 
employed 21 ) The respective data are deemed to clearly corroborate the crincalhy of the sfcug^ 
requirements regarding the compounds which is employed in the method disclosedand claimed by 
appellants. On the other hand, appellants have shown mat the nature of the plant pathogen £ acntical 
element of appellants* me&od:? 2 ) MFEP §2144.08(111) poinfa out 

A determination under 35 U.S.C. 103 should rest on all the evidence and should not be in- 
fluenced by any earlier conclusion. See, e.g., Piasecki, 745 F.2dat 1472-73, 2& f ik^ i - : 
7S5;^)lnreEU Lilly &GO, 902F.2d943, 945, 14 USFQ2di741, 1743 (Fed; Cir:1990^^ts t y= 
oncetheapplicant has presented rebuttal evidence, Office personnel should reconsider any inr 
itial obviousness determination in view of the entire record See, e.g„ Piasecki, 745 FStf ai : 
1472, 223 VSPQ at 788; Eli Lilly, 902 R2d at 945, 14 USPQ2A at 1743. 
The Examiner 's criticism indicates that the Examiner 's conclusion that appellants' method ^unpat- 
entable under Section 103(a) was reached without due consideration bftheevidence wbicfehadie^ 
presented by appellants. •;' 

H- The Examiner \ conrhixi/m that the su bject matter ofanneUanix ' Claim,? 7. 2. 4 andSwaSzatr' 
patentable under the htdicialh created doctrine of o b viousness-type dauhl* pat thtrnv in l&ht of 



19) Cf. hreVaeek, 947 R2d 488, 20 USPQ2d 143$, 1442 (Fed. Or. 1991). ■ 

20) Office action dated February 28, 2006, page 6, lines 10 and U. 

21) Cf. Dr. Stferl's Declaraticm.dated June 06, 2005. 

22) Cf. Dr. Stieri's Declaration dated January 16,2006. •:' 

23) In re Piasicid, 745 F.2dl468, 223 USPQ 785 (Fed. Or. i984). . 

060828 ' ' -7/14- 
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Claim I tQ ■? <?f Sjeverdfry et aL is. far. the. f o Uowine reasons, dsrmed ti hf in ^ir 

The Claims of Sieverding etal. relate to a rangicidal composition 24 ) w&cfccomprises synergism 
tically effective amounts of 

(a) abeazopheoiopewlueh/genericaUye coil 
5^brc^o-2\6-<imiemyl-2,4^ 

(b) a valinamide compound represented by a formula (If), 

and which is effective against a broad variety of phyfopatbogenic fungp^mp^ 

doneous plants such as grapes, tobacco, potato, tomato, fruit crops, OiT seed crops, vegeiabfeiiaiKi 

ornamentals, and also on monocotylydoneous crops. 26 ) The Examiner aigned: 2 *) 

The instant claims differ from the claims of the cited US Patents in that these US Patents- cite ' ' 
specfasecondcomponehtsforthejungk 

ohd ingredient has not been named. However, the term "c<miprising n a%mfora]sec<^^ 
gredient to be added. ■ :': 

The rationale underlying me Examiner's argument is deemed to be erroneous in mat it ^as-to#* 
preciate appellants' requirement that "effective amounts of b^nzophemrtes of the formula r ht 
employed in the method. Appellants' respective remnrement cannot reasonibly be considerate*--' 
ing synonymous with the requirement of Sieverding etaU for "synerg&ticalfy effective amounts of 
...abenzophenone... and a valinamide. ..^)Sjeverdmgetai.desc^ 

tivity of the referenced benzopheaones and me valineamides me results of ^vhich are eoni|^edia 
tables 1 and 2 of the reference. 29 ) The investigated benzophenone isemptoy^mth^iiaw^ 
at application rates at which it exhibits no control, correspondiag to an observed efficacy of 0^ j of ■■■ 
it exhibits only a negligible control corresponding to an observed efficacy; of 1% to 6%2 A revfew- 
of the data pertaining to the tests in which Sieverding etal. applied a combteation of met>efi%he^ :. 
none and me valinamide reveals mat synergistically effective amounts cf ^>en2»p1benone and the 
valinamide do not correlate to effective amounts of the benzophenOhe. tn4:te^^g,,c^^^M 
matter of Claims 1 to 5, of Sieverding et aL accordingly differs from die method whkto is defied : 
in appellants' claims, inter alia, because the fungicidal effect which is achieved in accordance 
Sieverding etal. 's teaching or daims is due to an application of a combine fan of.wn^Lvic amounts 
of two different compounds, whereas appellants^ claims require that Pseudocercosporella herpotri- 



24) Cf. col. Vindicated lines 7 to 65, of. US 6,696,497. 

25) Cf.col.6, indk^tA\mssl0u>2A l of US 6,696,497. . 

26) Cf. col. 6, indicated liies 25. to 29, <ft US 4,696/f97. 

27) Office action ofFebniary 28, 2006, page 4, lines 6 to 9. 

28) Cf. e:g: Claim 1, col. 12; indicated Hues 25. to 50, of US 6,696,497. . . y : '. 

29) CI coL 11, indicated lines 24 to 49, and col. 11, indicated line 57, to col. 12, in&caiied line 23, of US6'is9Sj49t 
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choides be controlled by application of effective amounts of the compound represented by *$o& 
iants\fonnula (I). 

As regards the fungicidal tttectiynty, Sieverding expiate that: 3 ^) 

The mixture according to the invention may be prtferabfy applied far \ 
genie fungi of the genera: 

Achyky Alternari^ Balansia, Bipolaris, Btutneria, BottvtuL Cercospor^ Cochlio^ 

vularia, Cylindrocladhm, Drechslera, Entyloma, Erysiphe, Fusariwh, Gaeumajnhdmyces, ' • 

Gerldchia, Gibberella > Guigndrdia J Leptosphaeria, Magnaporthe, Monilmia, Muter, ftfycos- $ 

phaerella, Myi^ecwm, Nigrospora, Peronospora, Phcma, Phytonhikor^ Pod^ad^ V 

Plasmvpflr^ Pseudoperonospora, Pseudocercosporella, Puccinia. P^renohhnrh Pvriada^ 

^Pythiwn,Rhimtom^m 

r^Sclerotiumy Septori^ Till^ Uncinate, Ustilago, Ustiteginoide^^ : '[ 

ular the species Plasmopara viticola, Phytophthora $p» Pseudoperonospora sp. f andBremia 

sp. * - : 

The cited section clearly pertains to properties which are achieved when Jsyiei^sticaHy eite^ve- 
amounts of the benzophenone and the valmamide are employed and emsidi rekdnibly l^e tateiito 
suggest or imply that the benzophenone can be expected to exhibit suitable control of thj& fiingL 
Moreover, appellants have presented data regarding the effectivity of the impound (i;i)??>in W 
controioftheemphasiz^ 

liijed fungi was Seated in side-by~side investigations with similar amounts of the compoithd § 
However, when the same amount of the compound (I.l)wasapplied to the: 
rella herpotrichoides, a complete control resulted* The respective in* 
pellants' method achieves particular and unobvious advantages. 

The Examiner indicated that the rejection under the judicially seated ^toctrine of obvk>usnfess - 
type double patenting was maintained because no disclaimer had been fited by appellants, and as- 
serted that appellants had failed to reply to the Examiner's rejection. 33 ) 

According to loag-standing holdings of the Courts, a double paten^g rejection of the 
viousnesstype is analogoui to a faflureto meet the non-bbviousness ieqairemeht of 35 Tj!s.C §i03 ; 
except that the reference underlying the double patenting rejection is Hot con£ider6d pqor ar£ ttiere- 
fore, any analysis employed in an obviousness-type double patenting rej 




30) i Cf;coL6/in<tJcited liDes 

31) Cbmjx>und(U) adding toap^ . 
ending et at; cf . col. 4, indicated lines 59: and 60, of US 6,696,497. . - 

32) a.DhStierTsDecb^ f . 

33) Office action dated.Febmaiy 28, 2006, page 2, lines 10 and 11. 
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lines for analysis of a 35 U.S.C. §103 obviousness determination, 3 *) While fceiSetermittatiOn unW- ; 
lying the obviousness-type double patenting analysis is made with a view to the claime^inVention 
rather thanthe disclosure of the reference underlying the obviousness-type double patentingjc^c- 
tion, the specification can always be used as a dictionary to learn the meanftig oi a*erni k the ear ner 
claim. 3 *) Also, those portions of the specification which provide support for the eai% clauns may ; 
be examined and considered when addressing the issue of whether a claim hi the application itefmes 
a variation of an earlier claimed invention. 3 *) However, corresponding to a determination of olh ' " • 
viousness under Section 103(a), it is the invention as a whole must be considered when an^malysis r 
of obviousness-type double patenting is made.37) Accordingly, a rejection under the ; ju^aliy^ 
created doctrine of obviousness-type double patenting can not only be addressed by fflnjgateitifflal 
disclaimer. It is also possible to rebut the rejection by showing mat the iKm^yiou^ness r^uh^en^ 
of 35 U.S.C. §103 are met by the claimed invention. The Examiner 's maintainin g the respective, re- '. 
jection because appellants did not file a terniinal disdauner is, therefore, deemed to be fa ertbr y 
It is also respectfully urged that the Examiner erred asserting mat appellants had ^fefled toad- 
dress the respective rejection. Appellants presented arguments addressing tite issue on p«ies 4 to |5 . 
of their reply dated June 10, 2006, and on pages 2 and 3 of their submissWdated January 19, 2006. 
Additionally, appellants reiterated their respective position on pages 6 to 9 of the reply dakd June 
28, 2006. The Examiner's position is, given the chcumstances, not deemed to be weti r ^keh! 



Conclusion 

In light of the foregoing reasons and explanations as well as the explanations already presented, 
by appellants in their papers dated June 10, 2005, January 19, 2006, and June 28, 200$ 3 *> appellants 
respectfully urge that the Examiner's final rejection of Claims 1, 2, 4 and 5 under 35 USiC. §10|(a); 
asbeing unpatentable in light of the teaching of Curtze etaL, aadunder mejuo^cia^cre^ddct^ie 
of obviousness-type double patenting as being unpatentable in light of Oai&ns 1 to 5 otSieverding 
at was in error. It is therefore respectfully requested that the ExantinCT's; respective rejeeticnsibe : 
reversed. Favorable action is solicited. 



34) a In reBraithwaite, 379 E2d 594, 154 USPQ 29 (CCPA 1967); In reLongi, 759 F.2d 887, 225 US^S^Y^' 
CM985); In re Braat, 837 E2d 589, 19 USPQ2d 1289 <Fed. Or. 1991), 

35) Cf: Inn Boylan, 392 F.2d 1017, 157 USPQ 370 (CCPA 1968). 

36) Gf. In re Vogel, 422 P.2d 438, 164 USPQ 619 (OCPA 1970). "■ ..; 

37) Ctft reAntonie, 559 F.2d 6i8, 620, 195 USPQ 6, 8 (CCPA 1977). 

38) The respective papers are herewith incorporated by reference. - 
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Please charge any s&ortage in fees due in collection 
Extension of Time fees, to Deposit Account No; 14.1437 
posit account: 

Respectfully submitted, 




1300 Eye Street, N.W. 
Suite 400 East Tbwer 
Washington, D.C 20005 
(202)659-0100 
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Appendix L . -'J \ 

Claims Appendix ■/ .• V; . b 

1. A method for controlling JPseuddcerco^rel^ . - 

crop plants comprising applying to said crop ..plants 

amount of benzophenones of the formula 1 . "V^ Vr' : \: 




in /which: 

• R. is. C!-C 4 -alkyl and . y; " [ ■ 

Hal is< fluorine, Chlorine or bromine. \V..X ? "'*' 

2 * The method as claimed in claim 1, wherein an e£f ectiv** ;'\fiiBott^5of.'"': . . 
5-bom6-2 ' /6-dimethyl-2 , 4 ' , 5 ' , 6 ' -tetramethoxybenz^jsheiione is : : " : 

plied. ■ \- • • v - 

4, A method for controlling Pswdocerc&sporella h&x^ 

wheat and barley comprising applying to said wheat and ^-batis^y ptk^/v; 
effective amount of the benzophenones defined ih.ciaim i; 

5. The method ae claimed in claim 4, wherein an effective :cic«ipt >f' ■ 
S-bomo-2 ' y 6-dimethyl-2 , 4 ' , 5 ' , 6 ' -tetramethoxybehz<^henbne is : = 
plied, • :•>•'">.• . ; - 
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Appendix TT- 

Evidence Appendix ' 

1) Dr. Stieri's Declaration dated January 16, 2006. 

Therespectivedeclaration w^ 
filed on January 19,: 2006, and entry of appellants' Submission was confessed by the Exanunei in • 
the Office action dated February 28, 2006, as indicated in the Status section (1) ofctfce PIOI^326 ;,: 
form and on page 2, lines 2 to 6, of said Office action, 

2) Dr. Stieri's Declaration dated June 06, 2005. 

The respective declaratioa was presented with appellants' Reply ui^37CF.It§i:itli^^^-^:^i^^: 
togetherwith a Fetition under 37 C.F.R. §1.137(b), dated June 10, 2006. Therespectve Pe^ 
granted per Decisionmailed on July 20, 2006, and entry of appellants' Reply wascoiifirmedb>toe 
Examiner in the Office action dated August 19, 2005, as indicated in i 
PTOL-326 form and en page 2, lines 2 and 3, of said Office action. 
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1H KB APPUc&TKW 

0?J GBWEHR ET AL k 

Serial Mo. 10/616,950 
FnWD? Jaz* 11 , 2003 
Kffl: PtttQXCXBBL tJSB 

f«r Pstsnts 
P-0. Box 1450 
Alexandria, va. 233x5-1450 



I* Aunh^M atletl, nr. aor a rftj— « — ^ 



as r allow*, 

OMUaziy, ft^j I987 to * 



1994 to 1999 x rrrtv-.j/! 

of efae orW-lty tLTiT * ***** * 
*ar th» said undtaax*ity In ism.. ' »**wtad SQr doau-r'a degree 

^srr- is-* -^-s- sjes:- ilm. 



tberafow fully ^ ,L 3^ "* ~ 
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I have studied tjj^ rftCtad 

It i» wr uR^xseaadiiig th* t the — 
mstlanar feetiutt* of the bwo«ari>Z™»^^^ cooteals ttet the. 
*<*«ala or application ~^ & ~ 1Qna = axe: r^prw«nt^ iy 

lability CP ^ ™^ W««,95», mi ^ 

I cannot ehare the n [,,.. 

«M* Pf *VZ**x* ZTZr the^LT *** ^ *" ° £ * ico 
in ell technical axee* concerned 0llowfa8 ** ie the-oaa*--. 

*~*er, this J *~ STljf i 
Cfla *«nil» la eettcexoed. 111 Plants with benw^ew»» 

■«-««• <* ^Ifl^ h^^ *^*<*. m . the f 

- •■ cwpetajd 'ageinat 

The foUcWng 




*«» formulated In 
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PAC217/29* 



ruftFtii.... 
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6. JUL 2005- H:4P ftEI ™^ 



NR. 2769' S. ^ 



Swkl No. 1*616,350 



*• activity of ^ *T T ^* 

P*se 9, indicated itam ax OT ™ ™"»!«Ji:;d»stfl«d ". •. 

— t**«« in the following table, .. 




that 16 ^ ^ - 

eeeotaing to «oxaul« (i) o« «m»ii™ t 4«,^!_ e T*"*™ ww ^ ^^Vle 1. 1 

c^txoi e^eri^t to ^/WtS^Jt^ 0 " ** 
<**PamA was applied, the tew*/^! T"' * ^ 

I find nothing i» the <si«cl©e«r» « 

.««*. ahee tho cc-LST«£ ZSSL** 0 ** *^£i«*tly tottered 

»>MB fekMMoa. above oouid not ' heye' 

Xfe ey opdnion the , 

^ "« ******* eppued by the ta£B?^ thT^' w 
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io/«is,>50 vouid wuieve result* in the control »«a^^«^w 



*»owi*<ige aw* txu* and that aU atatum— r _ — 7*7^ ^ 
*** 4tt th« tartar ^TSlSi-^?" 

isauis^ the***. a » lie «Jan or any paean* 
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IN OTB PWBHT Affl> Oihttics " 

op? Gswaro irr 

Filed: • " ■ Jttttf 11, 2003 1 

FOR: FUNGICIDAL Osb 

Honorable Commissioner 
. for Patents •• 
P.O.. Box 1450 

aaexaad^ va 233*3-145*0 • : /- v " . 

l r fceinhard 5tt^pl> Br. agr., a citizen of the Federal Jtep^blio ©£ : 
Q^CTatiy aad z*isifii&g at tfahftfltr, a, S72S1 J*6inflhe±to f ^arta^, tepiftfr-." 
declare ad follower ^ ! '* 

I am Cully trained agricultural ©ngirMS^, haying " iciC«iifeB V.v ^ 
horticultural science at the Technical TftaiVereity . oS ■ Munich- ' ' . 
w$ihenst«j>baxi; Germany, from 19 a? to 

From 1554 to IMS I furthered «y studies at the Snati-tute of/j&aBt -\-\ 
Diseaae pf the Etoiwer*ity of Bourn, afid .1 .waa-\ awarded ' ^ 'tf^rir'*'- ' 
dagrfce by the said wdve**ity in 1999, 

I joined SkSF Mctiengoaellcchaft of 67056 LuoVigg&aferi/ G*xnaky t 1 ■ 
in 1998, and hava aince haw woxKdfig in = tfte ffi^la a* tha 
characeerizatiOB . 43*d sarerming of fungicidal aubetaacwa, aod . ' 
therefore fuliy ctawiroint with the technical £ ifeldV't6' ' '^hi'. V" 

i3tv«nt:io» disclose^ and claimed i» application Be^al jjsfov 10/fi^ # 9^. 
belongs- • . . ' ; 
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Serial Ho. 10/616,550 
• AM20O040 

X have studied the record of appUcafcion Seriil »o. 10/<fi6<93S, , 
and particularly the Office action mailed w August 1?, 3095, "apd . tiie- 
pripir *xt applied by the Examiner, in particular Una teficHng odf • 
Cur»Q efc «2. (TO 6,127,570), and the teaching of rtevfexdlnff « ■ ai: (w 

6,696,497) . 

It is «py understanding that the Examiner contends tliHt tiie 
particular features of th* beiiaophenoues which. '". are represented ;by ! / • 
foxHUla <I) of application Serial No. io/61ff,9So, ■ ks wall as t±Le- : 
suitability off. the oowpaoncb to control PtfeuoTocercosportfila 
tt expo cri choid©*? In cxop plant* which property results from tih* 
particular structure of the benzophenooea of the formula (x>/ yezie ■•.■"..» 
already well within the purview of a person Working in: ti^ fi^id of ' 
fungicidal ingredients in view of either one of the - priory artt-- 
teachings referenced above. 

I caimoc share the Exzuniner' s position as set forth in di« OSCiie^ ' 
action of August 2005, for the following reasons* Cfocfee. eg:,=' ai* '* ' 

specifically state that benrophencnes encompassing the beti^optoTionea 
of tiie formula X which are defined in the claims of application Serial 
No. 10/616,950 we effective against powdery mildew diseases : like 
JBluweria (Erysiphc) gzaminis, Ery&iph* crichjOjrac^artJtta/ Pudv&phaexv. 
leucotTichsi, Uhcinula aaaator and the like (see dpi. .3, lines 19 co' 
26, of Curt*© Bp al.) - Xt is insportant to note in this context t^t; 
all of these pathogens g r o u t on the leaf surfaces, In contrast tiiereto* 
the fungus Pevudocercoaporellc* bmrpotxicholttes whic!h i# ref ere?iced 
the claims of application Serial Ho, 10/616,950 i« ja plaiit pathogen 
Which primarily g^pws in the plant tissue/ Further /jexa^le^ : oiE ' ^;-y v 
pathogenous fungi which mainly grow in the plant; tissue iifcjljMje:; ■ 
Alteriiaria solaai, Botrytle cinerea, Fudnrium oulmorvm, Phytophtbora 
infestans, Pl*9tttop&za vitlcela, Puocinia *^dn£ifca, J^iAili^i^-". 
ozysae, or JEyranophosra ceres. 

It is well known in the fungicidal art that a large nunbeT ' \y 
tungicides which are effective against powdery mild*w / -di«wi»ejpi-.. \' 
fungal diseases which grow on the surface of lWoav do nk: provSit 
sufficient control of plant pachogenous fungi wfcick .rris^^ 

plant tissue. Examples of such fungicides which only provide;; ;c«Sctel" \- ..^ 
of powdery mildew include dinocap, bupirimate, ethiriiaoi, -dlmed^ri^i:,- 7. . 

* pyrazcphos, and d^deirtorph. V^\.'.> . 
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TH^ Oil 

Serial *o, XQ/frU,950 
bEWtSHK' at al» 

It is also veil known la the fungicidal art that 1 - the effec^ivlcyy : 
of * confound against a fungus chat loainly girows in 'x^-. p^j^^' • : l - '^.r-'' 

is influenced by * variety of factors and that xtot ali of - the r'fifeedr* 
which We an impact on the aaid etfectivity are ;fa*owtt or j>redi^ " 
Factors which are known to he involved include .-; i.lipo^tai^'li^^^^^/"'.. 
solubility of the con^pctmd, since these factors af £ aetVthe".' ' 
cha eo^ound into the plant tissue. Sine* these faccbra ^ iix^^lsta:: : 
for the properties of the compound within the plant tteaw, they do 
not have a major efface on the control of fungi that iiv* on tfcte/^iwt' . 
ewfaces. I* retrospect, it is ae^ti^s pos^tole 

factory are moot likely to eoncriirute to a ft>und act&vity, Ho^^r, it * / 
is frequently even than not possible to explain the 'Aotivity ,J*y: ' ^©^ii: 
factors and other factors yet unknown way jplay a role, -Tlieref oie ' it ;; 1* Y >: • 
inpoasible to predict the activity of coxapoxmd against A , 
dwelling fungus which is known to he active agalnat powdary Wide*. ' 

The foregoing g^ral technical background knowlec^e also Jabl^ 
true where benzophenoisee in general and the benzo^&efcones bi : : t&£ ■ ■ ■ . 
forra^a I -referenced in the clai«e of plication filial Ho, 10/Sie; ; 9 : SDS'' 
ore concerned. Benzbphanones are generally known to he only .,pp^^; • ' ■ y : / : ' 
suited to achieve a satisfactory control of paxhog^otto 
wainly grow in the plant feifleue. This is, for example, -''Jdo^gi^^^:': , 
the i^oraation available from the fetching of Sieva^diag -at : '^Iv. thbW!:^V-- " - 
results presented tables 1 and a of 5ieverdlnjr ec al, doWatratie that : 
the henizo^henone compound BP-4 (5-hrono-2» , e-dimethyl-S, 4* ,6* - 
tetraratho^ e*faifcite, at the inwatigjit^ 

or only marginal " e£ fectiv*ty against Plasmopara viticola/ ie. a fmgi^ : '.. 
which mainly grows in the tissue of the plant. Th& ^' : *fioctiyit^ of ' : the'--- 
henzophenones I referenced in the current oiairas of ap&li cation ;'»*i^;:vvft: :! . "V- 

10/fiis,*50 against PseuflocMrcoaporelia hBx^zri&aidee v 'lAerefolk ^'w/" 'V' 
constitutes, in Tny opinion, an exception which could not reaacaiably J» ■ 
ep^eeted based on the ±njfonaation which waa available from.; - : &i0^ " : v 
teachings of Ctirt.se et al. and of Bimvexdinff et 'sJU whan t^e' 
application, was- filed.- •■.'.•••••■v..'-' 

To further demonstrate chat the efficacy of be^ofoefrofee* ^ a^aliigt ./ 
any particular j^thogenoua fungus chat mainly- 'grows ".in" the.' \&^::''[r. V -.: 
cisaue is even leas predictable x conducted the following . 
and investigations. The testa were carried out oy W-:qr" \ubder* ^! 
supervision. The tests were conducted with the. ccsispoti^ ' ofj 
following formula la • ■ 
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o-ca 



which was fortnuladaid in s stock solution as follower 

A solution, of 25 mg of the beaiBophonone cdstpouod 1 vaa Axt«nded to 
id ml with & 99 zl per volume solvent ;enaiis£fier wiaieture gffifrftWjttg- 
acetous and/or diwettotflsulf ©xid ad the solvent -and/ tfaiperol^ **T^ 
(wetting agent paving emulsifying and dispersing .^oi .ba^ 
ethc&cylated alkylpiateixols) as thB eiculeifier. i3*e i& ml ?aa$£6 V***' 
further extended with water to 100 ml, and tbe 100 ml sample was . 
diluted with a mixture of the solvent, the emnlslfier sad .wat^ W. 
give the desired concentration, 

The efficacy of tfce fretugophenone cc*$>ound Xe *g*i&et d^f%^r^xtv 
pathogenous fungi that, mainly grow in the plant: tifetfue 
investigated aa follows i 

Preventative fungicidal control of early blight coo. . tooatbai 
(Ait*rnaria aoiteii) (Arasso Pi) . ^ ^, 



Young seedlings of tomato plants vera grown in pots* tSbfete' plants ; 
Ware sprayed to run-off with an aqueous suspension, omtaitiing 2SQ : '' t &j& 
of the benzopherione Xa. The next day, the created plants' -Weare'. 
inoculated with, an aqueous st**penaion of Alternarla js^aai . .,Thia" -tfie'- 
trial plasma were immediately transferred to a huodd . ofcafcier . *tffcea?i Y 5" 
days at 20 to 22»c and a relative htzmidity .close "to '•iW'ii;;!^'-*^^;: 
of fungal attack on the leave* was visually assessed as % iiaeasid • 
leaf 



Preventative control of grey mold {irotrytis cSnerea) ctoj greeti 
pappar (k>THCT PI) 

Soung seedlings of green pepper were grown in pots to "tfe. i/Vto Vi 
iesvf etaga. Th**? plants were sprayed to ruoaro£f [with an^'a^aeous 
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20200440 : ':£r-:wC?' ' 

suspezbioJi containing aso ppm of the benzoBjhsiiis^ "■• 
treated plants were inoculated with a ^qdie- 'siispeaiig^ 

cinerea in a 2 % aqueous biomalt solution. Then .tie /•t^^ 'p3j^c«' / ^te\^ :i ; V;-. . 
immediately transferred to a dark, huritd chamber. . ^t^ ; Sf . 
to 24° C sand a relative humidity cloaa to XOQ % th© e^ttent of.frnagwl 
attack en the leaves vaa visually assessed as % diseased leat/axai/ 

Control of culro rot cm pearl toillet caused by v^arlum cuj^b«ja 
(TOSftCO SI) . . ; ^ 

Pot-grpwn pfeairl millet 'Seedling* with 2-3" te« Vi ie'^ 
variety °oelbe KOlben-blrde* 1 varer sprayed to run- off witlt':iui -figa^n^ 
suspension, containing- 230 ppm of the banzopheuone Xa. tto..pli»«ywgrt;.' : ' 
allowed to air-dry, pa the following ..'day the • plsaxtfr *6y* . 
with an spore srispensibn of Pttaarium cuJoc&m 5 in _ ! a% ; ; v^b 9 ^!! 1 ^*". <U&tS/ rs - :; - "5::":.-;. 
solution. Than tba trial plants were inmediataly cr^nsfertiad to ft ' ' 
humid chatibez:. Jfcffcer days at 23-25*0 and a relative bdisd^'ty ' eiff*^" tsiy .. ;. • ■ 

icd % tbe eaicteat -of fungal .attack -on the 'ielttvee/'W«ie>/^s^ 
■ as % diseased lea* area. 

Control of late blight on fccrtnatoes caused: ibjf aD^p^daocw^ 
liif«*tan4 (J^reTlN Pi) 

Young seedlings of tomato plants wars grown to.j^w.*'-^ 
were sprayed to runoff with an aqu»on»e "'"rasp^a*!^ 

of the benzephenone la. The naxt day, the ■ trTO£e£ V^jisj^^ii^^-^ .-' . 
inoculated vi th an aujieous suspension of sporangia | of jpfcytt^^t^rara ' -v 
jnfgg tan s. Aft^x- ino culation, the txlal plants were itaxa^diately 
transferred to a humid ohatrtoer- After € days st 18 to 20°C aiid a 
relative humidity close to 100 * the extent, of fungkl ,>-mtte)gk on the 
leaVaa waa visually assessed as % diseased leaf area.'"' ." : y 

Fungicidal control of grape downy mildew. 'cAus^T by ^las^fisg^tra ; : 
viticola tFLASVX *1) ' .^"V 

Grapo outtingo of the cultivar "Muller-lbur^a^ 
to the 4. to 5 l^af ata^a. These plants vere apraysd to tm,-of f witij: 
aqufcotts mispiensiin, obntaijiing 250 ppp of tba b ^^pa gnbine^ WE f 
next day ■ the treated -plants were inoculated vith 

- - - 5/8 - 
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suspension of Plasawpara vicicola by spraying the etispe^ion: ^,:at :.^ 
lower leaf -side v Then the trial plants were inraed*ately tft^k^Mt 
for 24 h to a humid chamber with 22 - 34*C and a relative ^umidipy 
close to 100 % wfcaze they wwe kept for 24 h. St^eequaatly, the. *S^s 
were cultivated for a period of 5 days la a greenhouse at ..'-ao-^ 25* c 
and a relative humidity about 50-80 %. To stimulate: the -i ^tO^rca^ di 
the disease sv^Oirb, the plants were then transf^rxed. to a h^dd^ 
Oharther acain where they were kept for an additional > 24;,^9, : ;W 
the. extent of fungal attack on the loner lea* snrtoc*;*^ 
assessed as * diseased leaf area . 

Curative control ©1 brown rust on wneac /caujeed by PUG ei&l i 
recondite (fugckt Ki) 

The first two developed leavea o£ pot-grown wheat sesdiing of : che 
variety »Kanslex« were dusted with spores of Pucclaia '.vrecw^feav : ^ f . 
ensure the success the artificial inoculation, thm plants ;//wei£- 
transferred to a humid chaafeer where they w«ce kept .for 24 h vithouc 
light and. at a relative humidity of 95 to $3 % and 20 to 23*C/ ibe 
next day the plants w**e sprayed to nm-off with an a^iebua 
suspension, containing 250 ppm of the bensQ&henon* la. "The plantpj'iimre 
allowed to air-dry. then the trial plants were cultivated / itfcri* 8 days 
in a greenhouse chafer at 22-2S*C and a relative husiidity;. between 1Q U 
and 80 %- The extent of fungal attack on the leaves was. visually 
assessed as % diseased leaf area. 

Preventative fungicidal control of rica blast caused ■' Js^r';" 
^ricularia oryzae <PYRI0E pi) 

Leaves of pot-grown rice : seedling of the Wi«ty ..^-^ ^> 
were sprayed to run-off with an aqueous suspeneion containing Z&b ipp«> 
of the benapphenone la. The plants were allowed to ^^v :, Oa'--tie- 
following day the plants were inoculated wirb an aqueous IV. 'ap<&*, 
suspension of Pyrl<?ulaxia orysaav Then the fcrijal plants Weire- 
iwwediately transferred to a humid chanfrar. After .* onVs at 22-24^C an*-' 
a relative humidity close to 100 * the extent of fungal attack on the 
leaves was visually assessed as * diseased leaf area/ 

©antral of net blotch on barley cans** by pj^tiophbar* ': =terw« 
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Serial Ho* 10 /ei«/S50 • //v; f, ^ * 

(PYftffTB pi) V>-;v..'; 

: The flifTsc fully developed lesw» of pot -garp^-'b^l^-ip^^ Wi^y'i : 
sprayed to rua-of£ yitb an aqueous *uspea»io^. W 
the b*^op&*none la. Tha n«ct day tft» treats planes weire 
with an aqueoue spore suspension of jyrenepbox^ 

tew. then cue trial planes were immediately trsraferretf-Vt^ / I^Tf v :.' ! ' ,v 

cihawber. After 6 day* of cultivation at 20-24 6 C and' a relative ''m^^r ■ /Vf)'"--" . 

close to loo %, the extant of fungal attack on the le^avwas ^^ill-^; :U*.'y! 
aasee^ed aa % leaf ^xea. 

The activity of the benscphaaoae cob^ov^4 Xa a^iiitofe :V 
^eirfo^eo^wella hezpotrichoidea (PSDCHE PI) 'In wtisat 
investigated by allying *a Aqueous at»pea^io^ • etot^^tacg .asovjj^ 
the !wtfoptaaK*ne ia to leave* of potted wheat seedling pv niroo^% 
inoculating: the treated wheat plant* and assessing die'erteSat "ofc. ;t^ : " ';.=•■; "^V.." 
dewlejmete ; oc a tfeer infection in the manner deacMsbed. on\ : 'p&g£ : *&)'- ^ 
indicated line 35, to page ip, indicated line 2 > of tfcfe ;? • \ : 

./•"The result* ere srowariaed in the following tabled.. 



fungus 


Fungal Attack at 250 
ppm of la 


-sSmgaJS: ; / iteta^fc-'*; . / 
untreated control 


Atrssaa Pi 


100 % 


.100 ■V.T •'" .7/.. 


bot*cx>i 


100 * 


loo ■■. . •*"*"• , 




90 % 


?o % • ... . ;.y^ ; ; 


PWriEU pi 


100 % 


too V;.; : ;. : ;;. 1 ■■■ 


PLfiSVI PI . 


90 % 






,100 % 




PW&OH pi 


100 * 




.j^Etsrs PX- - . 


100 % 


ido . ■ s. 


PBDCHB PI . 


0* 





Hhile powdery mildews grow mainly on the surface pi' pla^..^a«^/ \ . . 
the pathogen* listed in the* table aboy* after a ' short -'i^ 
on the -eurfece -of the leaves <eetophytic " life : -aiaae?/, 
endophytic growth wdthin the plant leave*, tho remilte : a«ibri^ra^ 
tfe b<*tooph?nan« la does not sufficiently control the ?s^z* e'ej^^ 
and th^ following endophytic lifa stage* an* tbu* ; <^# ; x^ 
maaeive. damage of the plant*-. Af ter . the' oh<xrt ; ^e^ 
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. rw oi\ ov/m/o •" < ■VVT ..-v 

ffttial Kb. Xo/6^G,S50 v.;. • 

Pffevd^ereoapcjt^IJLSi fcerpo zricboi dee growths deeply ^]:-j£b^:''A^i^i^ : 

cereals and in the leaf layaxa wrapped axbuod the • ^ 

©auaiao; a destruction o£ the plant tissue over a ■ p^lc^of--' 

weeks . During this period the fungus growing In the tissue 6£ : 't&e attest V 

is well protected by tha leaf layers against eirorit<Mi^jftt»l 

direct contact tfith chemical*. Therefore it was highly ' 'ffu^ilsi^'/ >. : 
that tfta baasficphenones X which are referenced in- th© clai^ .o£ " : 
application Serial No. 10/616 ,Wo end which era soot active a^inet; 
other plant duelling fungi, provide e^ff iciest v control; "> Sjjfc 
PflOTdoccrcosponelia hcrpofcrichoides. ; . '":-"; >># 

i find nothing in the disclosure of oititer one of the rei efcen^-* 
which ware applied by the Examiner in the Office auction dat«i Aiig^t 
IS, 2005/ which suggests or irapliea that the beneoph*noneB X «h^h ar^ ^ 
rafierenceA in the claims o£. application serial -»oi io/ai€,9&0 • "a^ 
useful to coatxol PseudooercoaporeJIa harjpbtrjtchoicf^ - l»febtioii& ia 
crop plants. 

I further declare that all statataenta wade heroin of ?^ o«n r 
knowledge are Crae and that all statement* tnade c4 lAtoriwtion or 
belief are believeLd to be true; and fwtfcer that tneae ■&££iexae£t&^ 
made with the knowledge that willful f alse ■ statejnaa^ • 
mad* ar« punishable by fine or itnpriaonraent, ot. both> unide^ Serrtiiott , 
igi pf Title 16 of the Oki'ted States Code a»d tihat '-flitch ^ -i^ j.ir^^i^f^ • / ' 
statements way jeopardize the validity of Uifi' '^iaitipP:^ j 
patent issuing thegpaon. :. -^*\- 



Slgnea at $705* Lu<fcrigahafe», this \ ZC^ day of , Jjgj 




(SiaTiittura of Declarant), 
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